Reflection on the Legislative Mode of Industrial Injury Caused by the Third Party’s Tort by 陈路生
学校编码：10384                           分类号      密级        




硕  士  学  位  论  文 
 
第三人侵权造成工伤时立法模式的反思 
Reflection on the Legislative Mode of Industrial Injury 




指导教师姓名： 房东  助理教授 
专 业 名 称： 法 律 硕 士 
论文提交日期： 2008 年  11 月 
论文答辩时间： 2008 年    月 
学位授予日期： 2008 年    月 
 
答辩委员会主席:            
评    阅    人:             
 














































































另外，该学位论文为（                            ）课题（组）
的研究成果，获得（               ）课题（组）经费或实验室的





























（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 







                             声明人（签名）： 

















内  容  摘  要  
































Could the victim of a industrial injury caused by the Third Party’s tort get a 
compensation for industrial injury, as well as a compensation for tort from the third 
party at the same time? In China, some scholars present a positive answer, while 
others suggest a negative attitude. The cause for such differences lies in the 
uncertainty or controversy existing among the laws, regulations and judicial 
interpretations in the legal system of China. And the differences mainly turn out to be 
a debate between the theory of getting both and the theory of filling the discrepancy. 
The former is of the view that the victim deserves both of industrial injury 
compensation and the compensation from the third party for his tort; while the later 
suggests that the victim may claim both compensations at the same time, but should 
eventually get a sum equal to the actual loss he suffered. Basing upon careful 
discussion and analysis of those related fundamental theories, views and the evolution 
of this subject, this article weighs advantages and disadvantages of the two mentioned 
opinions and looks deeply into the legislative mode adopted by China, and finally 
comes up with four basic principles, namely the principle of balance, the principle of 
unity, the principle of economy and the principle of efficiency. Then it works out two 
fundamental ways for the settlement: first, to improve the treatment for industrial 
injury, to strengthen the supplementary function of industrial injury insurance; second, 
to inflict on the employer a duty to pay for extra loss of the victim in advance, and 
meanwhile giving him the right to claim compensation from the third party, if not to 
improve the treatment for industrial injury. 
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